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Jennifer M Geen argued the cause for appellants. Wth
her on the brief were Beth Stephens and M chael Ratner.

W Mark Nebeker, Assistant U S. Attorney, argued the
cause for appellees. Wth himon the brief were Wlm A
Lewis, U S Attorney at the tinme the brief was filed, R Craig
Law ence and Mark E. Nagle, Assistant U S. Attorneys.

Before: G nsburg, Randol ph, and Rogers, G rcuit Judges.
pinion for the Court filed by Crcuit Judge Randol ph

Randol ph, Circuit Judge: This case began as an action to
enf orce subpoenas duces tecum served on various federa
agenci es, including the Departnents of Defense and State
and the Central Intelligence Agency. The agencies are not
parties to the Florida | awsuit generating these discovery
requests. Aspects of the case were before this court in
Li nder v. Department of Defense, 133 F.3d 17 (D.C. Gir.
1998), and we assune famliarity with that opinion

In this round, the Linders, plaintiffs in the Florida case,
object to the district court's ruling conpelling the Defense
Departnent, the State Departnent, and the CIA to conply
wi th the expanded subpoenas on condition that the Linders
pay "half the reasonable copying and | abor costs.” Linder v.
Cal ero-Portocarrero, 180 F.R D. 168, 177 (D.D.C 1998); Lin-
der v. Cal ero-Portocarrero, 183 F.R D. 314, 322-23 (D.D.C
1998); Linder v. Calero-Portocarrero, 31 F. Supp. 2d 134, 136
n.4 (D.D.C. 1998). The court based its ruling on the foll ow ng
| anguage in Fed. R Gv. P. 45(c)(2)(B): "an order to conpel
production shall protect any person who is not a party or an
officer of a party fromsignificant expense resulting fromthe
i nspection and copyi ng conmmanded.” W asked at oral argu-
ment whet her sovereign immunity shiel ded federal agencies
fromthird-party subpoenas under Rule 45 on the basis that
the United States is not a "person” as Rule 45 uses the term
We called for supplenental briefing on this question in Iight
of Al Fayed v. CA 229 F.3d 272 (D.C. Gr. 2000), and
because sovereign i Mmunity woul d bar our exercise of juris-

di ction. Burkhardt v. Washington Metro. Area Transit
Auth., 112 F.3d 1207, 1216 (D.C. Gr. 1997).
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After considering the supplenmental briefs we have concl ud-
ed that federal agencies cannot, in view of our precedents,
claimsovereign inmunity to avoid conpliance with third-
party subpoenas. Wether, as a matter of interpretation, the
word "person” in Rule 45 includes the federal governnent is a
non-j urisdictional question the governnent failed to raise in
the district court and we therefore express no opinion on it.

In authorizing parties to serve subpoenas on "persons" who
are not parties to litigation, Rule 45 states: "Every subpoena
shall ... command each person to whomit is directed to
attend and give testinony or to produce and permt inspec-
tion and copyi ng" of docunments or tangible things. Fed. R
Cv. P. 45(a)(1)(C. The courts of appeals are not entirely in
agreenment on their approach to Rule 45 when the object of
the third-party subpoena is the federal government.

In Exxon Shipping Co. v. U S Departrment of Interior, 34
F.3d 774, 778 (9th Cr. 1994), the Ninth Grcuit rul ed that
sovereign immunity is no bar to conpelling the testinony of
federal officers under the federal discovery rules. Congress
wai ved the sovereign immunity of the United States with
regard to all actions that seek "relief other than noney
damages" in 5 U S.C. s 702. 34 F.3d at 779 n.9. Third-party
subpoenas do not seek damages and so the court held that
federal agencies nmust conply with Rul e 45 subpoenas unl ess
the district court, exercising its discretion under the protec-
tive provisions of Rules 45 and 26, relieves them of that
obligation. 1d. at 778-79.

In Consat Corp. v. National Science Foundation, 190 F.3d
269 (4th Gr. 1999), the National Science Foundation refused
to conply with a third-party subpoena issued under Rul e 45.
The Fourth Circuit, like the Ninth, concluded that 5 U S.C
s 702 wai ved the governnent's sovereign i munity, but held
t hat because the waiver appeared in the Adm nistrative Pro-
cedure Act (APA), the standard of review set forth in that act,
and codified at 5 U S.C. s 706, controlled. 190 F.3d at 274.
The court therefore reviewed the agency's refusal to provide
t he subpoenaed material under the "arbitrary and caprici ous”
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standard. I1d. at 277-78 (recognizing its disagreenent with
Exxon Shi pping). The Second Circuit, agreeing with Com

sat, has also directed a district court to review an agency's
refusal to produce docunents requested under Rule 45 under
the "arbitrary and capricious” standard. EPA v. Cenera

El ec. Corp., 197 F.3d 592, 599 (2d Cir. 1999).

W& too have determ ned that sovereign inmmunity is not a

defense to a third-party subpoena. Northrop Corp. v.
McDonnel I Douglas Corp., 751 F.2d 395, 398 n.2 (D.C. Cir.
1984), stated: "Since at least 1965 ... this court has assuned
t he nonapplicability of sovereign inmunity" to a non-party
subpoena directed at the governnment. W found "no cause to
upset a steady course of precedent by attenpting to graft
onto di scovery a broad doctrine of sovereign inmmunity." 1d.
More recently, in Houston Business Journal, Inc. v. Ofice of
the Conptroller, 86 F.3d 1208, 1212 (D.C. GCr. 1996), we
stated that sovereign imunity does not insulate the federa
government fromconmplying with a Rul e 45 subpoena, be-
cause in federal court the governnent has waived its sover-
eign imunity for actions "seeking relief other than noney
damages” in 5 U S.C. s 702. Unlike the Fourth and Second
Crcuits, we have never read the waiver contained in APA
s 702 to be linmted by APA's 706. Nothing in the | anguage
of s 702 indicates that it applies only to actions brought
under s 706, and our decisions have never so held. Wth
respect to Rule 45, we have consistently proceeded under the
ordinary standard of review to determ ne whether a district
court properly considered the notion to conpel production--
i nquiring whether the district court abused its discretion in
denyi ng or conpelling discovery. See Schreiber v. Society for
Savi ngs Bancorp, Inc., 11 F.3d 217, 220 (D.C. Cr. 1993); 1In
re Subpoena, 967 F.2d 630, 633 (D.C. Cr. 1992).

Qur doubts about the applicability of Rule 45 stenmed
fromA Fayed v. A 229 F.3d 272 (D.C. Cr. 2000), a case in
whi ch we construed 28 U.S.C. s 1782, a statute simlar in
effect to Rule 45. The statute permts discovery directed to
non-parties in the federal courts by parties to proceedi ngs
before foreign and international courts. 1In relevant part it
provides that the "district court of the district in which a
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person resides or is found may order himto give his testino-
ny...." 28 US.C s 1782(a). Al Fayed sought discovery
fromthe ClIA pursuant to this section. W held that the
term"person” in s 1782(a) did not include the federal govern-
ment. Al Fayed, 229 F. 3d at 276-77. |In a statute, "the word

"person' ... does not include a sovereign absent affirmative
evi dence of such an inclusory intent." 1Id. at 274. This
"presunption is, of course, not a hard and fast rule of
exclusion,” id. (quoting Vernont Agency of Natural Re-

sources v. United States ex rel. Stevens, 529 U S. 765, 781
(2000) (internal quotations omtted)), but there was no reason
not to apply the presunption to s 1782, particularly in |ight
of the Dictionary Act, which defines statutory ternms and
governs the neani ng of those words "unless the context
indicates otherwise." 1 US.C s 1. The Dictionary Act
defines the word "person" as "corporations, conpanies, asso-
ciations, firms, partnerships, societies and joint stock conpa-
nies, as well as individuals,"” but does not nention the federa
government or its agencies. Id.

Al t hough our past decisions have assuned that "person” in
Rul e 45 included the federal government, we have never
expressly so held and our assunption nmay need to be reexam
ined in light of Al Fayed. But this is not the case in which to
undertake the reexam nation. Sovereign imunity provides
no defense to the government and so there is no jurisdictiona
probl em we need to address. Wwether Rule 45's use of the
word "person” should exenpt the federal governnment, as Al
Fayed held in regard to s 1782, is purely a question of
statutory interpretation, a question the governnment did not
rai se before the district court. W therefore decline to
decide it. See Marynount Hosp., Inc. v. Shalala, 19 F.3d
658, 663 (D.C. Gr. 1994).

The Linders offer four reasons why we ought to reverse
the district court's inposition of costs. The first is that the
court msapplied Rule 45, contradicting existing case law. As
anended in 1991, Fed. R Cv. P. 45(c)(2)(B) provides that
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when a district court conpels production by a non-party the
court "shall protect" that person from "significant expense
resulting fromthe inspection and copyi ng conmanded." Be-
fore the anendnent, costs could be shifted, but the decision
to do so was within the discretion of the district court. See
United States v. CBS, Inc., 666 F.2d 364, 371 n.9 (9th Cr.
1982). As the notes to the amendnent explain, the 1991
changes were intended "to enlarge the protections afforded
persons who are required to assist the court.” Fed. R GCv. P
45, advi sory comm ttee notes.

There are relatively few reported cases applying the new
Rule 45. In re The Exxon Val dez, 142 F.R D. 380 (D.D.C
1992), described the 1991 anendnent as representing "a clear
change fromold Rule 45(b), which gave district courts discre-
tion to condition the enforcenent of subpoenas on the peti-
tioners paying for the costs of production.” 1d. at 383. The
court thought " '"protection fromsignificant expense' does not
mean that the requesting party necessarily must bear the
entire cost of conpliance.... There is no indication that [the
anendnment] intended to overrule prior Rule 45 case | aw,
under which a non-party can be required to bear some or al
of its expenses where the equities of a particular case demand

it." 1d. The district court here considered the factors nen-
tioned in Exxon Valdez and in pre-1991 cases dealing with
cost shifting: "whether the non-party actually has an interest

in the outcone of the case, whether the non-party can nore
readily bear its costs than the requesting party, and whet her
the litigation is of public inportance." Linder, 180 F.R D. at
177; Linder, 183 F.R D. at 322.

The Linders claimthe court erred in concluding that fee
shifting was mandatory. But Rule 45 requires precisely
that--the district court "shall protect” a non-party from
"significant expense." Under the revised Rule 45, the ques-
tions before the district court are whether the subpoena
i nposes expenses on the non-party, and whet her those ex-
penses are "significant.” |If they are, the court mnust protect
the non-party by requiring the party seeking discovery to
bear at |east enough of the expense to render the renai nder
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"non-significant." The rule is susceptible of no other inter-
pretation.

The estimated expenses of conpliance here anpunted to
$199,537.08. Is this amunt "significant"? W have no trou-
ble concluding that it is. Conpare Wllians v. City of Dall as,
178 F.R D. 103, 113 (N.D. Tex. 1998) ($9,000 estinmate suffi -
ciently significant to shift costs). Wile a court mght take
into account the financial ability of the non-party to bear
some costs (a question we do not reach today), the district
court here was well w thin bounds in treating expenses of
nearly $200,000 as "significant." (Wether the court should
have shifted the entire amount is beside the point in |ight of
the Linders' position that they will pay no expenses what soev-
er in order to obtain discovery.)

According to the Linders, two statutes preclude inposing
expenses on themeven if Rule 45 neans what we think it
means. The first is the Intelligence Authorization Act for
Fi scal Year 1998. Pub. L. No. 105-107, 111 Stat. 2252 (1997),

codified at 22 U S.C. s 2715a. Section 307 of the Intelligence
Aut hori zation Act states that "it is in the national interests of

the United States to provide information regarding the kill-

i ng, abduction, torture, or other serious m streatnent of
United States citizens abroad,” 22 U S.C s 2715a(a)(1), and
directs federal agencies to "take all appropriate action” to
identify information pertaining to such crinmes and nmake it
available to the famly nmenbers of the victinms. 1d.

s 2715a(b). The Linders believe this neans they are entitled
to the subpoenaed material w thout charge. W think not.

The Act creates no enforceable rights on behal f of any party.
It provides no cause of action. It is sinply a general state-
ment of policy. See Cort v. Ash, 422 U S. 66, 78 (1975). It
does not refer to federal discovery rules, and it does not
address who should bear the costs of the production of

covered information. Even if the Act were enforceable, earli-
er docunent production in this case satisfied any obligations
t he governnment m ght have under this |egislation. The gov-
ernment has already provided all information generated be-
tween January 1, 1984, and Decenber 31, 1988, concerning
Benj am n Linder, the attack in which he was killed, and
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i nformati on about other contra attacks in the region in the
same time period. Linder, 183 F.R D. at 316-17.

The Linders' second statute is the Freedom of |nformation
Act, or nore precisely, the public interest exception in FOA
5 US C s 552(a)(4)(A)(iii), requiring documents to be fur-
ni shed to the requester at no charge or at a reduced charge
when this is in the public interest. They also rely on
s 552(a)(4)(A)(ii)(Il1l) and argue in the alternative that, at the
nost, they should only have to pay the search and duplication
costs of the docunents. W see no basis for believing that
FO A affects the cost-shifting provisions of Rule 45. Rule 45
was anended to include cost-shifting provisions in 1991--1ong
after the relevant FO A sections becane |law. See Pub. L.
No. 99-570, s 1803, 100 Stat. 3207-48, 3207-49 (1986). |If the
Li nders wi sh to proceed under FO A, they are of course free
to do so. \Wether they then could be required to bear sone
or any of the costs is not for us to say in this case.

The Linders' last argunent is that our previous decision in
this case conmpels rel ease of these docunents at no cost.
There is nothing to this. In that opinion we dealt only with
t he scope of the subpoenas, not who should bear the costs of
production. 133 F.3d at 23-25.

The judgnent of the district court that the Cl A and
Departnments of State and Defense need not conply with
plaintiffs' subpoenas is affirnmed.



		Superintendent of Documents
	2013-04-17T11:52:54-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




